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UNI TED STATES TAX COURT

DAVID R AND DARLENE FUNK, ET AL.,! Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket Nos. 18510-99, 1366-00, Filed May 23, 2000.
1367-00, 1368-00,
1369- 00, 1370-00,
1371- 00.

David R Funk and Darl ene Funk, pro se in docket No. 18510-
99.
Ri chard Marks (an officer), for petitioners in docket Nos.

1366- 00 t hrough 1371-00.

1 Cases of the followi ng petitioners are consolidated
herewith: David R Funk, DC, Trust, Caribe Corp., Trustee,
docket No. 1366-00; DF2 Managenent, Trust, Caribe Corp., Trustee,
docket No. 1367-00; Qdessa Properties, Trust, Caribe Corp.
Trustee, docket No. 1368-00; D & D Leasing, Trust, Caribe Corp.
Trustee, docket No. 1369-00; Conputer Training Center, Trust,
Cari be Corp., Trustee, docket No. 1370-00; and Darl ene Funk,
Trust, Caribe Corp., Trustee, docket No. 1371-00.



Jereny L. McPherson, for respondent.

VEMORANDUM OPI NI ON

COHEN, Chief Judge: This case was assigned to Chief Special

Trial Judge Peter J. Panuthos pursuant to the provisions of
section 7443A(b)(5). Unless otherw se indicated, section
references are to the Internal Revenue Code as anmended, and al
Rul e references are to the Tax Court Rules of Practice and
Procedure. The Court agrees with and adopts the opinion of the
Special Trial Judge, which is set forth bel ow

OPINION OF THE SPECI AL TRI AL JUDGE

PANUTHOS, Chief Special Trial Judge: Respondent determ ned

deficiencies in petitioners’ Federal incone tax for the taxable

year 1995, additions to tax, and penalties as foll ows:

Addition to Tax Penal ty
Docket No. Deficiency Sec. 6651(a)(1) Sec. 6662(a)
18510- 99 $196, 211 $9, 780. 75 $39, 242. 20
1366- 00 53, 503 2,675.00 10, 701. 00
1367-00 22,951 1, 148. 00 4,590. 00
1368- 00 9, 105 455. 00 1, 821. 00
1369- 00 574 29. 00 115. 00
1370- 00 114, 727 5, 736. 00 22,945. 00
1371-00 4, 453 223. 00 891. 00

Backagr ound

These cases are before the Court on respondent’s notions to

dismss for failure to state a claimand to i npose a penalty
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under section 6673. In docket Nos. 1366-00 through 1371-00,
respondent filed a supplenent to the notion to dism ss wherein
respondent noted that the respective dockets were related to the
| ead docket No. 18510-99. A hearing was held with respect to the
notions filed in the respective dockets.

The notice of deficiency issued to petitioners David R and
Darl ene Funk in docket No. 18510-99 determ ned that petitioners
failed to report various itens of gross incone including Schedul e
E, Suppl enental |Incone and Loss, rental and royalty incone.
Al so, respondent determ ned that petitioners must include on
their individual return self-enploynment incone reflected on trust
i ncone tax returns which were the subject matter of the rel ated
dockets. The notices of deficiency in the trust cases (docket
Nos. 1366-00 through 1371-00) indicate that, although income was
reported on respective trust returns, a zero tax liability was
reflected as a result of clainmed deductions equaling or exceeding
the incone reported. The notices of deficiency issued to the
trusts disallowed Schedule C, Profit or Loss From Busi ness,

expenses clainmed on the trust returns.?

2 W cannot determine fromthis record whet her respondent
seeks to inpose a tax on the same incone against both the trusts
and the individuals. To the extent respondent has taken a
position in the notice of deficiency issued to petitioners David
and Darl ene Funk inconsistent with the position in the notices of
deficiency issued to the trusts, we shall issue an order under
Rul e 155 directing respondent to provide conputations in al
dockets that reflect consistent treatnment of income and

(continued. . .)
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At the tinme the petition was filed in docket No. 18510-99,
petitioners David R and Darl ene Funk resided at Rocklin,
California. At the time of filing the petitions in docket Nos.
t hrough 1366-00 t hrough 1371-00, the officer of the trustee of
the respective trusts, Richard Marks, resided at Rocklin,

Cal i fornia.

Respondent asserts in his notions that each of the
respective dockets should be dismssed for failure to state a
claimon the basis that petitioners have failed to allege in the
respective petitions or anended petitions any justiciable error
and that they nerely assert frivolous argunents as a protest
agai nst payi ng taxes.

Paragraph 4 of the petition in each of these cases contained
as a basis for disagreenent with the notice of deficiency
i dentical |anguage as foll ows:

The District Director issued a Statutory Notice of

Deficiency claimng petitioner has a tax liability

W thout there being a statutorily procedural correct

| awful tax assessnent. Attached to the Notice of

Deficiency, | RS Form 4549A, incone tax exam nation

changes, line 11 states, “Total Corrected Tax

Liability.” Respondent has failed to provide the

petitioners with internal revenue code sections or

regul ations this total corrected tax liability was

cal cul ated or assessed under. The respondent has

refused to provide the petitioners wwth a Sunmary

Record of Assessnent as per Internal Revenue Regul ation

301. 6203-1. Respondent has failed to properly sign the
Notice of Deficiency as required under | RC Section

2(...continued)
deducti ons.
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6065. There can be no neani ngful adm nistrative

hearing until respondent provides petitioners with the

requested information, and until that tine, petitioner

will disagree wwth all of the adjustnents.

After the filing of respondent’s notions, the Court issued
orders providing the respective petitioners an opportunity to
file an anmended petition. The Court directed petitioners to set
forth with specificity each error they all ege was nade by
respondent in the determ nation of the deficiency and separate
statenents of fact upon which petitioners base the assignnent of
each error. An anended petition was filed in each docket. The
anmended petitions, which are virtually identical in each docket,
do not assert any justiciable clains. Petitioners assert in each

of the anended petitions the issues presented as foll ows:

1. Were is the mssing Internal Revenue Code Section
that caused a tax liability?

2. Were is the Statutory Procedurally Correct Lawful
Assessnent ?

3. Were is D scovery?

4. Shoul d Respondent be Sancti oned?
Di scussi on

Rule 34(b)(4) requires that a petition filed in this Court
contain clear and conci se assignnents of each and every error
that the taxpayer alleges to have been conmtted by the
Comm ssioner in the determ nation of the deficiency and the
additions to tax in dispute. Rule 34(b)(5) further requires that

the petition contain clear and concise lettered statenents of the
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facts on which the taxpayer bases the assignnents of error. See

Jarvis v. Conm ssioner, 78 T.C. 646, 658 (1982).

The petitions and anended petitions filed in these cases do
not satisfy the requirenments of Rule 34(b)(4) and (5). There is
nei t her assignment of error nor allegation of fact in support of
any justiciable claim Rather, there is nothing but frivol ous
rhetoric and | egalistic gibberish, as denonstrated by the summary
of the petitions provided above. Under the circunstances, we see
no need to catal og petitioners' argunents and pai nstakingly
address them As the Court of Appeals for the Fifth Crcuit has
remar ked: "We perceive no need to refute these argunents with
sonber reasoning and copious citation of precedent; to do so
m ght suggest that these argunents have sone colorable nmerit."

Crain v. Comm ssioner, 737 F.2d 1417 (5th Cr. 1984); see al so

Hansen v. Conmi ssioner, 820 F.2d 1464 (9th Gr. 1987); Gines v.

Conmm ssioner, 806 F.2d 1451 (9th Cr. 1986).

I n docket No. 18510-99, petitioners filed a notion to
dismss for lack of jurisdiction, a notion to conpel discovery,
and an application for order to take depositions. W denied
these notions. Petitioners’ prinmary argunent was that respondent
failed to explain the basis for the determ nation and al so that
there is no awful, proper assessnent. |In docket Nos. 1366-00
t hrough 1371-00, petitioners also filed notions to dism ss for

| ack of subject matter jurisdiction. The assertions in those
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notions are virtually identical with those made in docket No.
18510-99. W shall deny the notion in each docket.

When the cases were called for hearing, petitioners asked
for a continuance to provide additional tinme to pursue discovery.
The stated purpose of the discovery was to ascertain information
Wth respect to the “correctness of the dollar anount, or
additional tax liability that the district [director] * * * used
to make his determ nation” and the failure of that individual to
“identify the IRS code section or regulation that the notice of
deficiency determ nation was based on”. W denied the oral
notions to continue since they were essentially repetitive of
petitioners’ prior witten notions.

The notices of deficiency in these cases nake determ nati ons
based on tax returns filed by petitioners. As such, petitioners’

reliance on Scar v. Conm ssioner, 814 F.2d 1363 (9th Cr. 1987),

revg. 81 T.C. 855 (1983), is msplaced. In Scar, the parties
agreed that the notice of deficiency had no relationship to the
taxpayer’s return. Petitioners’ argunent that the determ nation
of a deficiency without a “statutorily procedural correct |awful
assessnment” is |likew se msplaced. Once a notice of deficiency
has been issued, a taxpayer has 90 days in which to file a
petition with this Court. During this period, no assessnent for

the deficiency may be made, and no | evy or proceeding in court
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for its collection can be begun or, if a petitionis filed, until
a decision of this Court is final. See sec. 6213(a).

Because the petitions fail to state a clai mupon which
relief can be granted, we shall grant respondent’'s notion to

dism ss in each docket. See Rules 34(a)(1), 123(b); Scherping v.

Conmm ssioner, 747 F.2d 478 (8th G r. 1984).

Section 6673

We now consi der that part of respondent’s notions that seeks
an award of a penalty against petitioners under section 6673(a).
Section 6673(a)(1l) authorizes the Tax Court to require a taxpayer
to pay to the United States a penalty not in excess of $25, 000
whenever it appears that proceedi ngs have been instituted or
mai nt ai ned by the taxpayer primarily for delay or that the
t axpayer’s position in such proceedings is frivolous or
groundl ess.

A petitionis frivolous if it is contrary to established
| aw, or unsupported by a reasoned, col orable argunent for change

inthe law. See Coleman v. Conm ssioner, 791 F.2d 68, 71 (7th

Cr. 1986), affg. an order of this Court.

A review of the record in these cases satisfies us that
petitioners are not interested in disputing the merits of the
deficiencies, additions to tax, or penalties. Petitioners appear

to regard these cases as a vehicle to present their views. The
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Court’s time and resources have been wasted, and we are convinced
that petitioners nmaintained this proceeding primarily for del ay.

In view of the foregoing we shall exercise our discretion
under section 6673(a)(1l) and require petitioners David R and
Dar| ene Funk (docket No. 18510-99) to pay a penalty to the United
States in the amount of $3,000. W shall also require each
petitioner in docket Nos. 1366-00 through 1371-00 to pay a
penalty to the United States in the anount of $1,000 each.

To reflect the foregoing,

An appropriate order

will be issued.?®

3 As previously indicated, the Court will order respondent
to provide a conputation in all dockets which reflects consistent
treatnent of incone in these rel ated dockets.



